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Ill the District Court of the United States, for the District

of Washington, Western'Division.

February Term, 1894.

Be it remembered, that on the 2d day of February,

1894, there was duly filed in said District Court of

the United States for the District of Washington,

Western Division, a bill of complaint in words and

figures as follows, to-wit:

In the District Court of the United States, for the District

of Washington, Western Division.

Robert Wingate, Receiver of the

Merchants' National Bank, of

Tacoma, (a Corporation),

Plaintiff, ) No. 108.

vs.

George F. Orchard,

Defendant.

Complaint.

The plaintiff complains of the defendant, and for

cause of action alleges:

I.

That the matter in dispute in this action arises un-

der laws of the United States, and tliat this is a suit at

common law, and the plaintiff is an officer of the

United Slates, and brings this suit under authority of

the Acts of Congress of the United States.
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IT.

That at the times liereiiiafter mentioned Tlie Mer-

cliants' National Bank of Tacoma was, ever since has

been, and still is a corporation dul}^ organized and ex-

isting under and by virtue of the laws of the United

States relative to National Banks, and prior and up to

June 1st, 1893, was doing a general banking business

in the city of Tacoma, Pierce county, State of Wasli-

ington.
in.

Tliat on or about the 1st day of June, A. d. 1893, the

said, The Merchants' National Bank of Tacoma, was

insolvent and unable to ))ay its just and legal debts

and liabilities, and on said 1st day of June, a. J). 1893,

it suspended payment, closed its doors and ceased do-

ing business, and the said, The Merchants' Mational

Bank of Tacoma ever since said time was, and now is,

an insolvent banking association,

IV.

That on the 23d day of June, a. d. 1893, this plaintiff,

Robert Wingate, was duly appointed Receiver of t)ie

said, The Merchants' National Bank ofTacoma, by Hon.

James H. Kckles, Comptroller of the Currency of the

United States, in accordance with tlie provisions of the

Acts of Congress of the United States, and with the con-

currence of the Treasurer of the United States; and

said Robert Wingate took the oath of office and filed

bis hond as sucli Receiver, and duly qualified as Re-

ceiver, and ever since bas been, and now is, the duly

appointed, ciualified and acting Receiver of the said.

The Merchants' National Bank of Tacoma, and in pus-

session of the effects of said bank.
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V.

That at the time of tlie suspension of the said, The

Mercliants' National Bank of Tacoma, as aforesaid,

tlie defendant was, and ever since has been, the owner

of the capital stock of tlie said, Tlie Merchants' Na-

tional Bank of Tacoma, in the amount of twenty

shares of said capital stock of the par value of one

hundred ($100) dollars each; and said shares of stock

appeared on the stock-books of said association in the

name of this defendant at said times.

VI.

That on the 28th day of December, a. d. 1893, tlie

said Hon. James H. Eckles, Comptroller of tlie Cur-

rency of the United States, becoming satisfied that in

order to pa}^ the debts of the said, Tlie Merchants'

National Bank of Tacoma, it was necessary to enforce

the individual-liability of the stockliolders therefor to

the extent of the par value of said stock, as prescribed

b}^ tlie Acts of Congress of the United States, caused

to be issued under his seal of oflfice a demand and

order in words and figures following:

"Treasury Department, )

Office of the Comptroller of the Currency. >

"In the matter of The Merchants' National Bank, of

Tacoma, Washington,

"To all whom it may concern:

"Washington, December 28, 1893.

"Whereas, upon a proper accounting by the Receiver

heretofore appointed to collect the assets of 'The Mer-

chants' National Bank of Tacoma,' Washington, and

upon a valuation of the uncollected assets remaining
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ill his hands, 4t appears to my satisfaction, that in or-

der to pay the debts of such association it is necewsary

to enforce tlie individual liability of the stockholders

therefor to the extent hereinafter mentioned, as pre-

scribed by Sections 5151 and 5234 of the Revised

Statutes of the United States.

"Now, therefore, by virtue of the authority vested

in me, by law, I do hereby make an assessment and

requisition upon the shareholders of the said Mer-

chants' National Bank of Tacomk, for two hundred

and fifty thousand dollars, to be paid by them ratably

on or before tlie twenty-seventh day of January, 1894;

and I hereby make demand upon each and every one

of them for one hundred dolkirs upon each and every

shai"e of the capital stock of said association held or

owned by them, respectively, at the time of its failure;

and I hereby direct Robert Wingate, the Receiver

heretofore appointed, to take all necessary proceed-

ings, by suit or otherwise, to enforce to that extent

tlie said individual liability of the shareholders.

"In Witness Whereof, I have hereto set my hand and

caused my seal of office to be affixed to these presents,

at the City of Washington, in tlie District of Colum-

bia, this twenty-eighth day of December, a. d. 1893.

•'(Seal) James H. Eckles,

"Comptroller of the Currency.

VJI.

"That under and by virtue of tlie said order of the

Comptroller as aforesaid, the plaintiff herein caused

to be given to the defendant a notice of such assess-

ment, and a demand for the payment of the sum of
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one hundred dollars on each share of the said twenty

shares of stock so owned as aforesaid b}'' the defend-

ant; a copy of which said notice and demand is in

words and figures following:

"Office of the Receiver of \

The Merchants' National Bank,
}

of Tacoraa, Washington.
j

Tacoma, Wash., December 28th, 1893.

"You will please take notice, that the Comptroller of

Currency has levied an assessment upon the stock-

liolders of the Merchants' National Bank of Tacoma,

Washington, of one hundred dollars ($1( 0.00) a share,

payable at the office of the Receiver, on or before

January 27th, 1894. The Receiver is, however, auth-

orized by the Comptroller to grant an extension with-

out interest to shareholders, who pay 50 per cent of

the assessment on or before that date, and who will

give a written obligation satisfactorily^ guaranteed to

pay 25 per cent additional, on or before February 27th,

1894, and the remainder of 25 per cent on or before

March 27th, 1894.

"You are therefore requested to pay the assessment

on twenty shares of stock standing in your name, in

accordance with the foregoing order and this notice,

or suit will be commenced to enforce payment.

"Robert Wingate, Receiver.

"To George F. Orchard, Tacoma, Washington."

VIII.

That the said defendant has failed, neglected and

refused to pay the plaintiff any part of said assess-

ment although often requested to do so, and

there is now due and owing thereon from the
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defendant to ^his plaintiff the sum of two thousand

dollars with interest thereon, at tlie rate of eight per

cent per annum from the 28th day of December, a. d.

1893.

Wherefore, plaintiff asks judgment against the de-

fendant in the sum of two thousand dollars, with in-

terest thereon, at the rate of eight per cent per annum
from the 28th day of December, a. d. 1893, and for

costs of suit.

DOOLITTLE & FOGG,
Attorneys for Plaintiff, 615 Fidelity Building,

Tacoma, Washington.

United States of America,

State of Washington, ,

gg

County of Pierce.
|

Robert Wingate, being first duly sworn, deposes and

says under oath:

That he is the Receiver of the Merchants' National

Bank of Tacoma, and the plaintiff above named; that

he has read the foregoing complaint and knows the

contents thereof, and that he believes the allegations

therein are true.

Robert Wingate.

Subscribed and sworn to before me this 2d day of

February, a. d. 1894.

(Notarial Seal.) Charles O. Bates,

Notary Public for the State of Washington, re-

siding at Tacoma, in Pierce county, Wash.

[Endorsed on the back thereof]: Filed February 2,

1894. R. M. Hopkins, Clerk, By A. Reeves Ayres,

Deputy.
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And, afterwards, to-wit: on the 2nd day of Fel)3^,

1894, there was duly issued out of said court a sum-

mons in words and figures as follows, to-wit:

United States of America.

United folates District Court, District of Washington,

Western Division,

lioBERT Wingate, Receiver of the^

Merchants' National Bank,

Plaintiff,

vs. No. 108.

George F. Orchard,

Defendant.

Summons.

The President of the United States of America, Greet-

ing to the ahove named Defendant:

You are hereby required to a])pear in the United

States District Court, in and for the District of Wash-

ington, witliin twent}^ da3's after the day of service of

tliis summons upon you, if served in Pierce county',

after the da}^ of service, and answer tlie complaint of

the above named plaintiff, now on file in the office of

tlie Clerk of said court, at the City of Tacoma, a copy

of which complaint is herewith delivered to 3'ou; and

unless you so appear and answer, the plaintiff will
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apply to the court for the relief demanded in said

complaint.

Witness, the Hon. C. H. Hanford, Judge

of said court, this 2nd day of Febru-

ar}^, in the 3^ear of our Lord one thou-

(Seal.) sand eiglit hundred and ninety-four

and of our Independence the one

hundred and eighteenth.

R. M. Hopkins, Clerk,

By A. Reeves Ayres, Deputy Clerk.

DOOLITTLE & FOGG,
Plaintiff's Attorneys, Tacoma, Washington.

Marshal's Return.

United States of America,
)

District of Washington, j

I do hereby certify that on the 5th day of February,

1894, I served a copy of the within summons by deliv-

ering a true copy of said summons to the within

named Geo. F. Orchard, at the City of Tacoma, Pierce

county. State of Washington, and at the same time

and place I delivered to said Geo. F. Orchard a copy

of the complaint in said action, certified to by R. M.

Hopkins, Clerk, by A. Reeves Ayres, Deputy.

Dated Feb. 5th, 1894.

James C. Drake, U. S. Marshal,

By E. A. Minsch, Deputy.

Marshal's Fees.

To service |4 00

To mileage 2 at 12 per mile 24

rp
Total 14 24



vs. George F. Orchard. 9

[Endorsed on the back thereof]: Filed February

5th, 1894. R. M. Hopkins, Clerk. A. Reeves Ayres,

Deputy Clerk.

And afterwards, to-wit; on the 26th day of Dec,

1894, there was duly filed in said court, in said cause,

withdrawal of appearance, in the words and figures as

follows, to-wit:

In the District Court of the United States, for the District

of Washington.

Robert Wingate, Receiver,

Plaintiff,

vs. ) No. 108.

George F. Orchard,

Defendant.

Withdrawal of Appearance.

Comes now the above-named defendant, by John P.

Hartman, his attorney, and hereby withdraws his an-

swer filed in this action, and consents tliata judgment

may be rendered herein, in accordance with the prayer

of the complaint filed herein.

Dated December 8, 1894.

John P. Hartman, Jr.,

Attorney for Defendant.

[Endorsed on the back thereof]: Filed Dec. 26,

1894. R. M. Hopkins, Clerk. By A. Reeves Ayres,

Deputy.
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And afterwards, to-wit: on Wednesday, the 2Gtli

day of Dec, 1894, the same being the 20th judicial

day of tlie regular July term of said Court—Present,

th^ Honorable Cornelius H. Hanford, United States

District Judge, ])residing—the following proceedings

were had in said cause, to-wit:

In the District Court of th.e United States, for the District

of Washington, Western Division.

Robert Wingate, Receiver of the

Merchants' National Bank of Ta-

coma, (a Corporation,)

Plaintiff, \ No. 108.

vs.

Georcje F. Orchard,

Defendant.

Judgment.

And now, on this 26tli day of December, a. d. 1891,

this cause came on for hearing, upon the motion of

Doolittle & Fogg, attorneys for plaintiff, for a judg-

ment against the defendant, in accordance with the

prayer of the complaint tiled herein.

And it appearing to the court that due and legal

service of summons and complaint in this action has

been made u})on the defendant within the State of

Washington.

And it further appearing to the court that the de-

fendant has appeared by his attorney, Jolni P. Hart-

man, and filed an answer herein.

And it further appearing to the court that on the
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8tli day of December, 1894, tlie said defendant, by his

attorney, John P. Hartman, by writing filed in this

action, withdrew his answer heretofore filed herein

and consented and agreed in writing, that a judgment
might be entered herein in accordance with the prayer

of tlie complaint.

And it further appearing to the court that each

and every allegation contained in said complaint is

true, and tliat there is due and owing from the de-

fendant to the plaintiff on the cause of action set forth

in the complaint the sum of $2,153.30, together with

interest thereon at the rate of 8 per cent per annum
from tliis date.

It is therefore ordered and adjudged that the plain-

tiff's motion for judgment be sustained, and that the

plaintiff have and recover of and from the defendant
the sum of $2,153.30, together witli interest thereon

at tlie rate of 8 per cent, per annum from the date of

this decree, and for costs of suit herein taxed at $24.29,

and ail accruing costs hereinafter to be taxed, and that

plaintiff have execution therefor.

C. H. HANFORD,
Judge.

[Endorsed on the back thereof]: Filed Dec. 26th,

1894. R. M. Hopkins, Clerk. V>y A. Reeves Ayres,

Deputy.

And afterwards, to-wit, on the 22nd day of May,

1895, there was duly filed in said court, in this cause,

a "notice and motion for new trial" in the words and
figures as follows, to-wit:
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In the District Qpurt of the United States, for the Districf

of Washington, Western Division.

Robert Wingate, Receiver of The

Merchants' National Bank, of Ta-

coma, (a Corporation),

Plaintiff,
\ ^^^ ^^^^^

vs.

George F. Orchard,

Defendant.

Notice of Intention to Move for a New Trial.

The plaintiff hereby gives notice that lie intends to

move for a new trial of the above-entitled cause, and

that such motion for new trial will be based on the

following grounds, to-wit:

1. Irregularity in the proceedings of the court, or

order of the court, and abuse of discretion by which

the plaintiff was prevented from having a fair trial.

2. Accident and surprise which ordinar}^ prudence

could not have guarded against.

3. Newl}^ discovered evidence, material for the

plaintiff, which he could not with reasonable diligence

have discovered and produced at the trial.

4. Error in the assessment of the amount recov-

ered.

5. Insufficiency of the evidence to justif}' the or-

der and decision in this cause of date May 22nd, 1895,

and that the same is against the law.

6. Error in the law occurring at the trial and hear-

ing on May 22nd, 1895, and excepted to at the time

by the plaintiff.
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7. The Court erred in making the order, judgment

and decision made and entered in this cause on the

22nd day of Ma}^ 1895, because,

a. The Court had no jurisdiction of the subject

matter or parties at tliat time.

b. The Court erred in its order and decision in

holding that the defendant had a right to set off the

amount of his alleged deposit against the indebted-

ness and cause of action sued on by plaintiff in this

action.

c. The matter pleaded in defendant's answer, in

law, constitute no defense to plaintiff's action; neither

could the same be offset against the sum due plaintiff

from defendant upon tlie cause of action stated in

plaintiff's complaint.

d. Tlie Court erred in its findings of fact, as set out

and stated in said judgment, decision and order made
and entered the 22nd day of May, 1895, in this cause,

for the reason that there was no evidence before the

Court upon which to base the said findings.

e. The Court erred in its conclusion and decision

upon said alleged findings, because the law is that

even if the facts be as found b^^ the Court, defendant's

alleged claim could not be set off against tlie claim

of plaintiff herein; and the offset ought not to have

been allowed.

f. A stockholder in an insolvent national bank

cannot, under the law, set off the amount of hig

alleged deposit in said bank at the time of the ap-

pointment of a Receiver therefor, against a claim aris-

ing out of a finding and order made by the Comptrol-

ler of the currency, making an assessment upon the
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stockholders of such insolvent bank, to make good the

assets of the bank; and when an action is brought, as

in this case, the defendant is not entitled to plead or

maintain as a settoff tliat at the time of such insolv-

ency of said bank, or the appointment of Receiver

therefor, tliat he had a sum of money deposited in said

bank,

8. The said motion will be made upon all the

pleadings and proceedings on file in the Clerk's office,

including the judgment entered in tliis cause of the

26tli day of December, 18*J4, and including the judg-

ment, order and decision entered and signed in this

cause on tlie 22nd day of May, 1895, and also upon

tlie whole record in this cause.

DOOLITTLE & FOGG,
Attorne3's for Plaintiff.

In the District Court of the United States, for the District

of Washington, Western Division.

Robert Wingate, as Receiver of

Tlie Merchants' National Bank of

Tacoma (a Corporation),

Plaintiff, ) No. 108.

vs.

George F. Orchard,

Defendant.

Motion for New Trial.

Comes now the plaintiff and njoves the court for a

a new trial in this cause, and that the judgment, order

and decision heretofore rendered in this cause the
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22nd day of May 1895, be vacated and set aside for the

following causes, materially affecting the substantial

rights of plaintiff:

1. Irregularity in the proceedings of the court, or

order of the court, and abuse of discretion by which

the plaintiff was prevented from having a fair trial.

2. Accident and surprise wiiich ordinary prudence

could not have guartled against.

3. Newly discovered evidence, material for the

plaintiff, which he could not with reasonable diligence

have discovered and produced at the trial.

4. Error in the assessment of the amount re-

covered.

5. Insufficiency of the evidence to justify the order

and decision in this cause of date May 22nd, 1895, and

that the same is against the law.

6. Error in law o^'curring at the trial and hearing,

on May 22nd, 1895, and excepted to at the time by

plaintiff.

7. The Court erred in making the order, judgment

and decision made and entered in this cause on tlie

22nd day of May, 1895, because,

a. Tiie Court had no jurisdiction of the subject

matter or parties at that time.

b. The Court erred in its order and decision in

holding, that t)ie defendant had a right to set off the

amount of his alleged deposit against the indebted-

ness and cause of action sued on by plaintiff in this

action.

c. The matters pleaded in defendant's answer, in

aw, constitute no defense to plaintiff's action; neither
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could tlie same be offset against the sum due plaintiff

from defendant upon tlie cause of action stated in

plaintiff's complaint.

d. The Court erred iii its findings of fact asset out

and stated in said judgment, decision and order made
and entered the 22r;d day of May, 1895, in this cause,

foi" the reason that there was no evidence before the

Court to base said findings.

e. The Court erred in its conclusion and decision

upon said alleged findings, because the law is that

even if the facts be as found by the Court, defendant's

alleged claim could not be setoff against the claim of

plaintiff herein ; and the offset ought not to have been

allowed.

f. A stockholder in an insolvent national bank

cannot, under tlie law, set off the amount of his alleged

deposit in said bank at the timeof the appointment of

the Receiver therefor against a claim arising out of a

finding and order made by the Comptroller of the

Curi'ency making an assessment upon the stockhold-

ers of such insolvent bank to make good the assets of

the l)ank; and when an action is brought, as in this

case, the defendant is not entitled to plead or maintain

as a set-off that at the time of such insolvenc}' said

bank, or the appointment of Receiver therefor, that he

liad a sum of money deposited in said bank.

g. This motion is made u[)()n all the pleadings and

proceedings on file m the Clerk's office, including the

judgment entered in this cause of the 26th da}^ of

Djcember, 1894, and including the judgmjnt, order
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and decision entered and signed in this cause on tlie

22d day of May, 1895, and also upon the whole record

in this cause.

DOOLITTLE & FOGG,
Attorneys for Plaintiff.

State of Washington, I

Pierce County. (

The above named defendant, George F. Orchard, by

his attorney, John P. Hartman, Esq., hereby consents

and agrees that the above and foregoing notice of in-

tention to move for a new trial, and motion for a new
trial, and to vacate the order, decision and judgment

entered in the above entitled cause on the 22d day of

May, 1895, shall be filed and entered in the above en-

titled Court 7iunc pro tunc as of date of said order, to-

wit, May 22d, 1895, and that the same shall be by the

Court heard, and in all respects and for all purposes

be treated and considered by the Court as having been

served, filed and entered on said last named date.

JOHN P. HARTMAN, Jr.,

Attorney for Defendant.

[Endorsed on the back thereof]: Filed in the U. S.

Circuit Court May 22, 1895. R. M. Hopkins, Clerk.

By Saml. D. Bridges, Dep.

And afterwards, to-wit: on the 22d day of May,
1895, the same being the 30th judicial da}' of the reg-

ular February term of said court. Present, the Hon-
orable Cornelius H. Hanford, United States District

Judge, presiding, the following proceedings were had
in said cause, to-wit:
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In the Dlstrict^Court of the United States, for the District

of Washington, Western Division.

Robert Wingate, Receiver of the

Merchiints' National Bank of Ta-

coma (a Corporation).

Plaintiff,
|> Xo. 108.

vs.
j

George F. Orchard,
|

Defendant, i

Order Allowing Offset.

Now, on tins 22J da}' of May, a. d. 1895, this cause

coming on to be lieard upon the oral stipulation of

tlie plaintiff and defendant, allowing the matter of

the offset pleaded in the answer of the said defendant

to be considered, the same as though no stipulation

had been filed, and it appearing to the Court that said

stipulation was entered into in error and mistake on

the part of the said defendant, wlierebj^judgment was

rendered, and after hearing the argument of counsel

and taking the matter under advisement, the Court

finds:

1. That when the said, The Merchants' National

Bank of Tacoma suspended pa^^ment, to-wit: on or

about the 1st day of June, a. d. 1893, it was owing the

said defendant the sum of fourteen hundred and sixty

eight dollars and fifty-five cents, on account of a de-

posit then due and owing to him from the said bank;

and the further sum of thirt}^ dollars on account of

one draft issued by the said bank upon its New York

correspondent to the said defendant, for tlie sum of
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thirty dollars, together with protest fees thereon

amounting to one dollar and thirty cents, making in

all the sum of fourteen hundred and ninety-nine dol-

lars and eighty-five cents, which said defendant was

entitled to plead and have enforced as an offset

against the liability and claim set up by the said Re-

ceiver in his said complaint filed herein.

2. That the said Orchard did make due demand to

have said offset allowed, and properly filed his answer

herein, setting up his demand and offset.

8. The Court further finds that tliesame should be

allowed and applied upon said judgment entered here-

tof(jre in this cause, for two thousand one hundred

and fifty-three and 30-100 dollars, to-wit: on the 26th

da\' of December, a. d. 1894.

It is therefore ordered that the offset of the said de-

fendant, amounting to tlie sum of fourteen hundred

and ninety-nine dollars and eighty-five cents, be, and

hereby is, allowed and applied upon the said judg-

ment rendered in this cause on the 26th da}'' of Decem-

ber, A. n. 1894, as of the date of entry of said judg-

ment, and as a credit thereon, cancelling and paving

that amount of said judgment rendered as aforesaid.

To tlie making of this order and the granting of the

credit hereon the said Receiver objects, his objection

is overruled and exception is allowed.

Done in ()[)en court, tliis 22d da}' of May, a. n. 1895.

C. H. Hx\NFORD,

Judge.

[Endorsed on the back thereof]: Filed May 22, 1895.

R. M. Hopkins, Clei'k.
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And afterwards, to-wit: on Wednesda}^ the 9tl\ day

of October, 18^5, the same being tlie 9th judicial day

of the regular July term of said court. Present, the

Honorable Cornelius H. Hanford, United States

District Judge, presiding, the following proceedings

were liad in said cause, to-wit:

In the United States District Court for the District of

Washi7igton, Western Division.

Robert Wingate, as Receiver of the"]
I

Merchants' National Bank of Ta-

coma (a Corporation),

Plaintiff,

vs.

No. 108.

George F. Orchard,

Defendant.

Order Denying Motion for a New Trial.

And now, on this 9tli day of October, a. d. 1895, the

motion of plaintiff for a new trial of this cause, and

that the judgment ordering the decision rendered and

entered in this cause on the 22nd day of May, a. d.

1895, be vacated and set aside, came on for hearing,

the plaintiff appearing by his attorne3^s, Doolittle &
Fogg, and the defendant appearing b}^ liis attorney,

John P. Hartman, Jr.

And after listening to the argument of counsel, and

being fully advised in the premises, the court doth

order and adjudge that the said motion for a new trial

and to vacate and set aside the said judgment, order

and decision herein rendered and entered on the 22d
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day of May, 1895, be, and the same is liereby overruled

and denied, to all of which tlie plaintiff at the time

duly excepted and his exceptions 'are followed by the

court.

C. H. HANFORD,
Judge.

[Endorsed on tlie back tliereof]: Filed Oct. 9th,

1895. R. M. Hopkins, Clerk. By Saml. D. Bridges,

Deput3^

And afterwards, to-wit, on the 9th day of October,

1895, there was duly filed in said court, in this cause,

a stipulation in the words and figures as follows,

to-wit:

In the United States District Court for the District of

Washington, Western Division,

Robert Wingate, as Receiver of 1

The Merchants' National Bank
j

of Tacoma, (a Corporation),

Plaintiff, } No, 108.

vs.

George F. Orchard,

Defendant.

Stipulation.

It is hereby stipulated by and between the plaintiff

and defendant in the above-entitled cause, that

Whereas, by oral consent in open court, it was

agreed that notwithstanding judgment was entered in

this case on the 26th day of December, a, d. 1894, in
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fiivor of pliiiiitiff and against defendant, in accordance

witli tlie [)rayer of plaintiff's complaint, tliat the de-

fendant miglit tlien and there present to the court the

alleged defense and issue stated and set out by way of

separate tlefense and set-off to the claim of plaintiff,

as get out and stated in the substituted answer of said

defendant, authorized by the Court on the 9th day of

Octol)er, A. n. 189f5, to be filed "tmnc pro tunc, as of the

date of the filing of defendant's original answer in

this case, and that the issue raised b}'' said separate

defense and set-off be at once submitted to, and tried

by the court, with the same and like effect as if the

judgment of December 20, i894, had not been ren-

dered; and that in the event the said court, and the

United States (,'ircuit Court of Appeals for the Nintli

District, in the event said cause should be taken

to said court by appeal, writ of error or

otherwise, should decide said defense and set-off

to be allowable, then and in that event the amount

so adjudged to be b}^ the court of last resort, a proper

set-off, ma}' be by an order of court ai)plied as a credit

to that extent upon said judgment of December 26,

1894, it being undei'stood and agreed that the plaintiff

waives no right to contest the sufficiency of said

alleged defense and set-off of defendant, either in this

court or the said court of appeals. And this stii)ula-

\'u)U is to have the effect only of permitting defendant

to urge said alleged defense and set-off in like manner

as though the same had been presented and submitted

to the court at the time of the entr^' of said judgment

of December 26, A. d. 1894, it being fully understood

and agreed that plaintiff now, and at all times, ex-
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pressly denies that said alleged defense and set-off

constitute any defense or set-off whatever in this ac-

tion.

It is further agreed and stipulated that the entry in

this cause of May 22, a. d. 1895, wherein and whereby
the court, among other things, ordered and adjudged
that defendant was entitled to maintain his off-set to

the extent of $1,499.85, and that the same be allowed

and applied as a credit upon said judgment of Decem-
ber 26, A. D. 1894, and as of the date of the entry of

said judgment and as a credit thereon, was entered by
virtue of, and subject to, the terms and conditions of

this stipulation, and subject to plaintiff's exception to

the granting of said order of May 22, a. n. 1895, and
the whole thereof, and subject to plaintiff's right to

sue out writ of error in this cause to said United

States Circuit Court of Appeals, for the Ninth Circuit,

and to there contest the said separate defense and set-

off of defendant and the said order of the court there-

on, entered on the said 22d day of May, a. d. 1895,

and subject to plaintiff's right to file motion for a new
trial in said cause, and that plaintiff has waived no

right to have the issue attempted to be raised by said

answer, submitted to and decided by the United States

Circuit Court of Appeals upon its merits.

DOOLITTLE & FOGG,
Attorneys for Plaintiff.

JOHN P. HARTMAN, Jr.,

Attorney for Defendant.

[Endorsed on the back thereof]: Filed Oct. 9, 1895.

R. M. Hopkins, Clerk. By Saml. D. Bridges. Deputy.
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And afterward*, to-wit: on Wednesday, the 9tli day

of October, 1895, the same being the ninth judicial day

of the regular July Term of said court. Present, the

Honorable Cornelius H. Hanford, United States Dis-

trict Judge, presiding, the following proceedings were

had in said cause, to-wit:

In the District Court of the United States, for the District

of Washington, Western Division.

Robert AVingate, as Receiver of The

Merchants' National Bank of Ta-

coma (a Corporation),
Plaintiff, ) No. 108.

vs.

J

George F. Orchard,
Defendant.

Order Granting Leave to File Substituted Answer.

And now, to-wit, on this 9tli day of October, a. d.

1895, this cause came on for hearing upon the appli-

cation of the defendant for leave to file a substituted

auswer, as of the date his answer was filed in this case,

and that said substituted answer be in all respects

substituted as and for the original answer filed in this

action, the plaintiff appearing and consenting thereto.

It is therefore ordered and adjudged that the said

substituted answer of the defendant may be filed nunc

'pro tunc, and shall be in all respects considered and

treated as and for the original answer filed hei-ein.

C. H. HANFORD,
Judge.

[Endorsed on the back thereof]: Filed Oct. 9th,

1895. R. M. Hopkins, Clerk. IV SamL I). Bridges,

Deputy.
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And afterwards, to-wit: on the 9th day of October,

1895, there was duly filed in said court, in this cause,

an answer in the words and figures as follows, to-wit:

In the District Court of the United States, for the District

of Washington, Wester7i Division.

Robert Wingate. Receiver of The

Merchants' National Bank of Ta-

coma (a Corporation),

Plaintiff,
\

vs.

George F. Orchard,

Defendant.

Answer.

Comes now the said defendant, George F. Orchard,

and for answer to the complaint of the plaintiff filed

herein, alleges:

1. Tliat he admits the allegations contained in the

1, 2, 3, 4 and 5 paragraphs of the complaint.

2. That he has neither information nor knowledge

sufficient to form a belief as to the allegations of the

(itli and 7th paragraphs of the complaint, and there-

fore denies the same, but does admit that the said

plaintiff, as Receiver, made a personal demand upon

tlie said defendant for the sum of two thousand dol-

lars on account of stock liability of the said banking

corporation.

3. That he admits tliat he refused to pay the plain-

tiff the said sum of $2,000, as in the 8th paragraph

stated, and denies each and every of the other allega-

tions in said paragraph.
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By way of a ^separate defense and set-off to the claim

of the said phiintiff, the said defendant alleges:

1. Tliat when the said, The Merchants' National

Bank of Tacoma suspended i)ayment, as in the

complaint alleged, said defendant had to his credit

on deposit in said bank, which Avas deposited

in lawful money of the United States, the sum of

$1,468.55, and had purchased a few days before the

suspension of said bank, a draft drawn by it upon its

correspondent in New York for $30, which was not

paid when presented, and therefore protested, incurring

a further expense and charge against said bank,

amounting to the sum of $1.30, making in all due

from the said bank to the said defendant $1,499.85,

all of which is due and pa^'able to the said defendant

from the said bank when it suspended payment.

2. That upon taking possession of the trust repre-

sented by him, the said plaintiff well knew that there

was due and payable to the said defendant from said

trust the aforesaid sum of $1,499.85, and then and

thereupon the said defendant offered to off-set said

sum against said stock liability of $2,000, and pay the

difference unto the said plaintiff, who then and there

refused and still refuses to so allow said set-off and

adjust the claim.

3. That the said defendant was before the com-

mencement of this action, and still is willing and

ready to pay the difference after his set-off is properly

allowed, and adjust said claim in the manner

aforesaid.
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Wherefore, the said defendant demands that he be

dismissed witli his costs.

John P. Hartman, Jr.,

Attorney for Defendant.
State of Washington,

Count}' of Pierce. )

Geo. F. Orchard being first duly sworn, deposes and

sa3^s: That he is the defendant named in the fore-

going answer; that he has read the foregoing answer,

knows the contents thereof, and believes the same to

be true.

Geo. F. Orchard.

Subscribed and sworn to before me this 2nd da}" of

October, 1895.

John P. Hartman, Jr.

Notary Public in and for tlie State of

Washington, residing at Tacoma, Wn.

[And endorsed on the back thereof]: Filed Oct.

9tli, 1895. R. M. Hopkins, Clerk. By Saml. ]).

]5ri(lges, Deputy.

And afterwards, to-wit: on the 9tli day of October,

1895, there was duly filed in said court, in this cause

a bill of exceptions in tlie words and figures as follows,

to-wit:
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1)1 the United States District Court for the District of

Washington, Western Division.

Robert Wingate, as Receiver of tlie

'

Merchants' National Bank of Ta

coma (a Corporation),

Plaintiff,

vs.

George F. Orchard,

Defendant.

No. 108.

Bill of Exceptions.

Be it remembered, tluit therefore, to-wit: on tlie

26th day of December, a. d. 1894, this cause came on

for hearing and trial, which resulted in a judgment in

favor of the plaintiff and against the defendant, for

the sum of |2,153.30, together with interest thereon

at the rate of 8 per cent per annum from said date,

and for costs of suit.

Thereafter, and on the 22nd day of May, a. d. 18U5,

by consent of counsel for plaintiff and defendant, in

open court, the defendant was allowed to plead a set-

off against the claim and cause of action of plaintiff,

and upon which said judgment of December 26, a. d.

1894, had been rendered; that the amount of said set-

off, so claimed by defendant was $1,499.85; that the

said set-off, so interposed by defendant, is as shown

and stated in the substituted answer of said defend-

ant this day filed in this cause, as of date the original

answer was filed.
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And upon the agreement of the parties to this ac-

tion, as shown and stated in tlie stipulation between

the plaintiff and defendant, filed in this action, in tlie

words, figures and letters following, to-wit:

" In the United States District Court
, for the District of

Washington, Western Division.

"Robert Wingate, as Receiver of

The Merchants' National Bank of

Tacoma (a Corporation),

Plaintiff, } No. 108.

vs.

George F. Orchard,

Defendant.

Stipulation.

** It is hereby stipulated by and between the plain-

tiff and defendant in the above-entitled cause, that

** Whereas, by oral consent in open court, it was

agreed that notwithstanding judgment was entered in

tliis cause on the 26th day of December, a, d. 1894,

in favor of plaintiff and against defendant, in accord-

ance with the prayer of plaintiff's complaint, that the

defendant might then and there present to the court

the alleged defense and issue stated and set out by way

of separate defense and set-off to the claim of plaintiff,

as set out and stated in the substituted answer of said

defendant, authorized by the court on the 9tli day of

October, a, d. 1895, to be filed 7iunc pro hmc, as of the

date of the filing of defendant's original answer in

this case, and that the issue raised by said separate

defense and set-off be at once submitted to, and tried
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by the court, wi^th the same and like effect as if the

judgment of December 26, 1894, liad not been ren-

dered; and that in the event the said court, and the

United States Circuit Court of Appeals for the Ninth

District, in the event said cause should be taken to

said court by appeal, writ of error or otherwise, should

decide said defense and set-oft* to be allowable, then,

and in that event the amount so adjudged to be

l\y the court of last resort, a proper set-off,

may be by an order of Court applied as a credit to

that extent upon said judgment of December 26, 1894,

it being understood and agreed that the plaintiff waives

no right to contest tlie sufficiency of said alleged de-

fense and set-off of defendant, either in this Court or

in the said Court of Appeals. And this stipulation is

to have tiie effect only of permitting defendant to

urge said alleged defense and set-off in like manner as

though the same had been presented and submitted to

the Court at the time of the entry of said judgment of

December 26, a. d. 1894, it being fully understood and

agreed that plaintiff now and at all times expressh'

denies that said alleged defense and set-off constitute

any defense or set-off whatever in this action.

" It is further agreed and stipulated that the entry in

this cause of May 22, a. u. 1895, Avherein and whereb}''

the Court, among other things, ordered and adjudged

that the defendant was entitled to maintain his set-

off to the extent of |l,499.8o, and that the same be al-

lowed and applied as a credit upon said judgment of

December 26, a. d. 1894, and as of the date of the entry

of said judgment and as a credit thereon, was entered by •

virtue of and sul)ject to the terms and conditions of this
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stipulation, and subject to plaintiff's exception to the

granting of said order of May 22, a. d. 1895, and the

whole thereof, and subject to plaintiff's right to sue out

writ of error in this cause to said United States Circuit

Court of Appeals for the Ninth Circuit, and to there

contest the said separate defense and set-off of defend-

ant and the said order of the Court thereon eiiteied

on the said 22d da}^ of May, a, u. 1895, and subject to

plaintiff's right to file motion for a new trial in said

cause, and that plaintiff has waived no right to have

the issue attempted to be i-aised by said answer sub-

mitted to and decided by the United States Circuit

Court of Appeals upon its merits.

DOOLITTLE & FOGG,
Attorneys for Plaintiff.

JOHN P. HARTMAN, JR.,

Attorney for Defendant."

Thereupon this cause came on for hearing and trial,

upon the issues as raised by said substituted answer.

The defendant offered no testimony or evidence,

and the cause was submitted upon tlie complaint of

plaintiff and said substituted answer of defendant; and

the Court, after examining the said pleadings, listenii]g

to the argument of counsel for tlie respective parties,

and being well advised in the premises, decided that

defendant was entitled to have and maintain his off-

set as stated in his said substituted answer.

And thereupon the Court adjudged and decided that

said off-set be allowed and applied upon said judg-

ment rendered in this cause on the 26tli day of De-

cember, a. d. 1894, as of the date of entry of said judg-

ment, a,nd as a credit thereon, all of which is more
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full}^ shown and stated by said judgment and order of

May 22, a. d. 1"S95, duly entered in tliis cause.

To all of whicli decision, order and judgment, so

made and entered by this court in this action on said

22nd day of May, a. d. 1895, the plaintiff at the time

duly excepted and liis exception was allowed by the

court.

Tliereafter, and within the time allowed by law, and

tlie stipulation of the defendant and of plaintiff, filed

in this action, tlie plaintiff filed herein his notice of

intention to move for a new trial, and his motion for

a new trial of the case, and that the judgment, order

and decision i-endered in this action on the 22d day of

Ma}^ A. D. 1895, be vacated and set aside, together with

the stipulation in writing of the defendant, authoriz-

ing and permitting said notice of intention to move

fur a new trial and motion for a new trial, etc., to be

filed and entered nunc pro tunc as of May 22, A. d.

1895.

And now, on this 9th day of October, A. n. 1895,

said motion for a new trial and to vacate and set aside

the order, decision and judgment rendered herein on

the 22d day of May, a. d. 1895, came on for hearing-

And after listening to the argument of counsel for the

respective parties and being well advised in the

premises,

It is ordered, adjudged and decreed b}^ the Court

that said motion for new trial be and the same is

hereby denied and overruled.

Now, therefore, I do certify that the foregoing bill

of exceptions contains all the material facts in said

cause and all the evidence used on the trial of said
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cause, witli all rulings, exceptions and objections in-

terposed by the respective parties, and all of the rul-

ings of the Court upon the said trial, and plaintiff's

exceptions thereto, which were allowed by the Court.

And for as much as the facts and matters aforesaid,

and the decisions of the court thereon, do not fully

appear of record, the defendant prays that this, his

bill of exceptions, may be allowed, and the same is

allowed and sealed accordingly in open court, the at-

torneys for the plaintiff and for the defendant being

present and appearing and consenting to the signing

of this bill of exceptions.

Dated this 9th day of October, a. d. 1895.

C. H. HANFORD,
Judge.

[Endorsed on the back thereof]: Filed Oct. 9th,

1895, R. M. Hopkins, Clerk. By Saml. L. Bridges,

D.eputy.
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And afterwards, to-wit, on the 9th day of October,

1895, there was duly filed in said court, in this cause,

an assignment of errors in the words and figures as

follows, to-wit:

In the District Court of the United States, for the District

of Washington, Western Division.

Robert Wi^'gate, as Receiver of

The Merchants' National Bank

of Taconia, (a Corporation),

Plaintiff, *> Xo. 108.

vs.

George F. Orchard,

Defendant.

Assignment of Errors

Comes now the plaintiff in the above-entitled action

and says that in the record of |)roceedings in the

above-entitled action there is manifest eri'or in tliis:

1. Tlie Court erred in making and entering the

said order, judgment and decision in said cause on

May 22nd, a. d. 1895; the Court erred in holdijig and

adjudging that the alleged separate defense and set-

off, as plead by the defendant herein, constitute a de-

fense or set-off in said action; for the reason that

plaintiff's said judgment was based upon a cause of

action against defendant arising out of liis liability as

a stockholder of the bank of which plaintiff is Re-

ceiver in this action; that at the time of the suspen-

sion of said bank, the defendant was the owner of the

capital stock of said bank in the amount of twenty
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shares of the par value of $100.00 each, and said shares

of stock appeared on the stock books of said associa-

tion in the name of said defendant at the time said

bank became insolvent; and thereafter the Hon.

James H, Eckles, Comptroller of tlie Currency of the

United States becoming satisfied that in order to pa}"

the debts of the said bank it was necessary to enforce

tlie individual liabilit}' of tlie stockholders thereof to

tlie extent of tlie par value of said stock, and an

assessment was accordingly made; that the defendant

failed, neglected, and refused to pay said assessment,

and plaintiff's action was brought to recover judgment

thereon against defendant; that the matters and things

plead, or attempted to be plead, by defendant in his

substituted answer, by way of separate defense and

set-off, constitute no defense and no set-off as against

tiie cause of action sued on b}' plaintiff herein ; that

the matters and things stated in said answer cannot

he in law or fact set off against the claim and cause of

action stated in plaintiff's complaint; for the reason

that said claim against the defendant is a trust fund

foi' the l)onefit of the creditors of said bank, and no

claim can be set off against the same unless it be a

claim of equal rank and priority; that the claim at-

tempte<l to be set off against the same by defendant in

this action, is simply and onl}' an ordinary claim held

by defendant against said bank, upon which defend-

ant is entitled to file his claim with the Receiver and

receive dividends thereon as any ether secured credi-

tor.

The sum sought to be recovered by plaintiff from de-

fendant in this action is upon a liability arising
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under and b}^ virtue of the laws of the United States,

to be used only when necessary for the payment of

creditors of said insolvent bank, and must be so used

ratably and for the benefit of all creditors of said

bank in proportion to the amount of their respective

claims; and to allow the said set-off as by said order

of Ma}^ 22nd, a. d. 1895, in said action, is to allow de-

fendant an unjust and unlawful preference and pa}'-

ment of his unsecured claim against said bank out of

the trust fund that should be used for the benefit of

all creditors in proportion to the amount of their

respective claims; and the Court erred in not so hold-

ing, and therefore erred in making and entering the

said judgment, order and decision of May 22nd, a. d,

1895.

2nd. The Court erred in overruling and denying

plaintiff's motion for new trial in this cause.

Wherefore, the plaintiff prays the Honorable United

States Court of Appeals for the Ninth Circuit, that

the judgment of said District Court of the United

States, District of Washington, Western Division, may

be reversed and held for naught, and that the plaintiff

may be restored to all things that he has lost by

reason thereof.

Robert Wingate,

As Receiver of the Merchants' National Bank

of Tacoma, a corporation.

By DOOLITTLE & FOGG,
His Attorneys.

[Endorsed on the back thereof]: Filed Oct. dthr

1895. R. M. Hopkins,' Clerk, By SamL D, Bridges,

Deputy.
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And afterwards, to-wit, on the 9tli da}^ of October,

1895, tliere was duly filed in said court in this cause

a petition for writ of error in the words and figures, as

foll(>ws:

In the District C(Airt of the United States fir the District

of Washington , Western Division.

Robert Wingate, as Receivei- of the

Merchants' National Bank of Ta-

conaa (a Corporation),

Plaintiff, y No, 108.

vs.

George F. Orchard,

Defendant.

Petition for Writ of Error,

To Hon. C. H. Hanford, District Judge of the United

States District Court for the District of Wasliing-

ton, Western Division:

Comes now the plaintiff, Robert Wingate, as Re-

ceiver of The Merchants' National Rank of Tacoma,

and represents and alleges:

1. That on the 26th day of December, a. d. 1894,

there was made and entered in the District Court of

the United States for the Districtof Washington,West-

ern Division, a judgment in the above-entitled cause

in favor of the plaintiff and against the defendant for

the recovery of the sum of two thousand one liundred

and fifty-three and 30-100 dollars, together with inter-

est and costs.

2. That on the 22d day of May, a. d. 1895, there was

made and entered in said court in said cause a judg-
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ment and decision to the effect "that the offset of the

said defendant, amounting to the sum of fourteen

liundred and ninet3'^-nine and 95-100 dollars, be and

hereby is allowed to apply upon the said judgment

rendered in this cause on the 26tli of December, a. d,

1894, as of the date of entry of said judgment and as a

credit tliereon, cancelling and paying tliat amount of

said judgment rendered as aforesaid."

And your petitioner further represents and alleges

that tliere is manifest error in the record and proceed-

ings of said court in the following particulars, to-wit:

1. The Court erred in makino; and enterins; tlie

said order, judgment and decision in said cause on

Ma}' 22d, A. D. 1895; tiie Court erred in liolding and

adjudging that the alleged separate defense and set-

oft, as plead by the defendant herein, constitute a de-

fense or setoff in said action; for the reason that plain-

tiff's said judgment was based upon a cause of action

against defendant arising out of his liabilit}'- as a

stockholder of the bank of which plaintiff is Receiver

in this action; that at the time of the suspension of

said bank, the defendant was the owner of the capital

stock of said bank in the amount of twenty shares, of

the par value of $100 each, and said shares of stock

appeared on the stock-books of said association in the

Dame of said defendant at the time said bank became

insolvent; and thereafter, tlie Hon, James H. Eckles,

Comptroller (;f the Currency of the United States, be-

coming satisfied that in order to pay the debts of the

said bank it was necessary to enforce the individual

liability of the stockholders therefor to the extent of

the par value of said stock, and an assessment was
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accordingly made; that tlie defendant failed, neglected

and refused to pay said assessment, and j)laintiff's ac-

tion was brought to recover judgment thereon against

defendant; that tlie matters and things plead, or at-

tempted to be plead by defendant in his said substi-

tuted answer, by way of separate defense and setoff,

constitute no defense and no setoff as against tlie cause

of action sued on by })laii]tiff herein; tliat the matters

and things stated in said answer cannot be in law or

fact set off against tlie claim and cause of action stated

in plaintiff's complaint; for the reason that said claim

against defendant is a trust fund for the benefit of the

creditors of said bank, and no claim can be set off

against the same unless it be a claim of e(|ual rank
and priority; tliat the claim attempted to be set off

against the same by defendant in this action, is sim-

ply and only an ordinary claim held by defendant

against said bank, upon which defendant is entitled

to file his claim with the Receiver and receive divi-

dends thereon as any other secured creditor.

The sum sought to be recovered by plaintiff from
defendant in this action, is upon a liability arising

under and by virtue of the laws of the United States,

to be used onl3' when necessary for the payment of

creditors of said insolvent bank, and must be so used

ratably and for the benefit of all creditors of said

bank in proportion to the amount of their respective

claims; and to allow the said setoff, as by said order

of May 22d, a. d. 1895, in said action, is to allow de-

fendant an unjust and unlawful preference and pay-

ment of his unsecured claim against said bank out of

the trust fund that should be used for the benefit of
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all creditors in proportion to the amount of their re-

spective claims; and the Court erred in not soholding,

and therefore erred in making and entering the said

judgment, order and decision of May 22d, a. d. 1895.

2. The Court erred in overruling and denying

plaintiff's motion for new trial in this cause; all of

which errors will more fully appear in the assign-

ment of errors in the United States Circuit Court of

Appeals, for theNinth Circuit, which is filed herewith.

Wlierefore, your petitioner prays that a writ of error

may he allowed by the District Court of the United

States, Ninth Judicial Circuit, District of Washington,

Western Division, whereby the said final judgment

may be removed to the United States Circuit Court

of Appeals for the Ninth Circuit, to be there reviewed

and corrected, and that a citation may be issued to the

defendant, Geo, F. Orchard, citing and admonishing

him to be and appear before the United States Court

of Appeals, for the Ninth Judicial Circuit, to be

holden at the City of San Francisco, in the State of

California, at and within the time required by law

and the rules of said court, there to show cause, if any

there be, wh}' the judgment of the United States Dis-

trict Court, District of Washington, Western Division,

sliould not be corrected; that the amount of the bond

may be fixed which will be necessary for your peti-

tioner to giv^e in order that execution may be stayed

upon said judgment, and that said writ of error may

be presented; and that such other proceedings may be

allowed as will enable your petitioner to obtain a re-

view of said judgment rendered in the District Court

of the United States, District of Washington, Western
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Division, by the United States Circuit Court of Ap-

peals for the Ninth Circuit, and that said alleged

errors may be therein corrected;

Robert Wingate,

Receiver of the Merchants' National Bank of

Ta<^pma, a Corporation.

By DOOLITTLE & FOGG,
His Attorneys.

[Endorsed on the back thereof]: Filed Oct. 9th

1895. R. M. Hopkins, Clerk. By Saml, I). Bridges,

Deputy.

And afterwards, to- wit: on Wednesday, the 9th da}^

of October, 1895, the same being the 9th judicial day

of the regular July Term of said court. Present, the

Honorable Cornelius H. Hanford, United States

District Judge, presiding, the following proceedings

were had in said cause, to-wit:

In the United States D iUrict Covrt for the District of

Washington, Western Division.

Robert Winuate, as Receiver of The

Merchants' National Bank of Ta-

coma (a Corporation),

Plaintiff,

vs.

^ No. 108.

Gfcorge F. Orchard,

Defendant.

Order Allowing Writ of Error, etc.

And now, to-wit: on this 9th day of October, a. d.

1895, this cause came on for hearing, and came the

ab )V3-na:n3 1 plaintiff, by his attorneys, Djolittle &
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Fogg, and filed .petition for writ of error in said cause

to tlie United States Circuit Court of Appeals for the

Ninth Circuit, and therein filed his assignment of

error in said cause, and prayed that a writ of error

might issue to correct the judgment of tliis court,

rendered May 22, A. d. 1895, in favor of the defendant

and against the plaintiff, and therewith, in open court,

upon the filing of said petition, and said assignment

of error, the Court being duly advised in the premises,

Doth order tluit a writ of error in the above-entitled

cause do issue, returnable before the United States

Circuit Court of Appeals for the Ninth Judicial Cir-

cuit, at the Cit}^ of San Francisco, State of California,

' at or within tlie time as provided by hiAV, and that a

citation issue to the defendant, citing or admin-

isliing him to be and appear before the said United

States Circuit Court of Appeals for the Ninth

Judicial Circuit, to be holden at the City of San

Francisco, and State of California, at the time re-

quired by law and the rules of said court, to show

cause, if any there be, why the judgment, as in said

writ of error mentioned, should not be corrected and

speed}^ justice done in that behalf.

It is further ordered by the Court that there shall

be executed by or on behalf of the plaintiff, an ap-

peal bond herein, in the sum of $250, with sureties,

to be approved by a Judge of this court, and said bond

shall be conditioned that the said plaintiff will pros-

ecute his writ of error in this cause to effect, and an-

swer all damages and costs if he fail to make his plea

good. That upon the approval and filing of said bond

with the Clerk of this court, all further pi'oceedings
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herein shall be stayed, awaiting the hearing and de-

cision of said writ of error by said United States Cir-

cuit Court of Appeals, for the -Ninth Circuit. That

the bond shall be so approved and filed within ten

days from this date.

C. H. HANFORD,
Judge.

[And endorsed on the back thereof]: Filed (October

9tii, 1895. R. M. Hopkins, Clerk. By Saml. I).

Bridges, Deputy.

And afterwards, to-wit: on tlie 12th day of October,

1895, there was dul}' filed in said court, in this

cause, a bond in the words and figures as follows,

to-wit:

/// the United States District Court
, for tlie District of.

Washington, Western Division.

Robert Wingatk, as Receiver of The"^

Merchants' National Bank of Ta-

coma (a Corporation),

Plaintiff-, \ ^r^ jQg^
vs.

(}i%()K(jK F. Orchard,

Defendant.

Bond on Writ of Error

Know All jNIen by These Presents, Tluit Robert

Wingate, as Receiver of The Merchants' National

Bank of Tacoma (a Corporation), and T. B. Wallace

and P. C. Kauffman, all of Pierce county, State of
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Washington^ arajield and firmly bound unto George

F. Orchard in the penal sum of $250.00^ to be paid to

said George F. Orchard, his heirs, executors or ad-

ministrators, for the pa^anent of whieli well and truly

to be made we jointly and severally bind ourselves,

our and each of our heirs, executors and administra-

tors firmly by these presents.

Sealed with our seals and dated this tenth day of

October, A. D. 1895.

The condition of the above bond is such, that

Whereas, the said Robert Wingate, as Receiver of

The Merchants' National Bank of Tacoma (a Corpora-

tion), has sued out a writ of eiror in the United States

Circuit Court of Appeals for the Ninth Circuit, to

reverse a judgment rendered in the above-entitled

cause by the District Court of the United States for

the District of Washington, Western Division, on the

22d day of May, a. d, 1895,

Now, therefore, the condition of this obligation i»

such, that if the above bo anden, Robert Wingate, as

Receiver of the Merchants' National Bank of Tacoma

(a Corporation), shall prosecute his said writ of error

to effect, and answer all costs and damages if he fail

to make good his plea, then this obligation to be void,

otherwise to remain in full force and virtue,

Robert Wingate^ Receiver. (Seal.)

T. B. Wallace. (Seal.)

P. C. Kauffman, (Seal.)
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District of Washi^^gton,)

State of Washington, ^ ss.

County of Pierce. )

T. B. Wallace and P. C. Kauffman, being first duly
sworn, depose and say, and each for himself says, that
he is over the age of twenty-one years, a citizen of the

United States, and a freeholder of Pierce count}^
State of Washington; that he is not an attorney at law
nor an officer of this court; that he is worth the
amount specified in the foregoing bond, over and
above all just debts and liabilities and exclusive of

community property and property exempt from exe-

cution.

T. B. Wallace.

P. C. Kauffman.

Subscribed and sworn to before me this tenth day
of October, a. d. 1895.

(Notarial Seal) p. L. Denman,
Notary Public in and for the State of

Washington residing at Tacoma, Pierce

County, Washington.

Above bond and the sureties on the same approved
by me this 12th day of October, 1895.

C. H. HANFORD,
Judge.

[Endorsed on the back thereof]: Filed October 12,

1895. R. M. Hopkins, Clerk. By Saml. D. Bridges,

Deputy.
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Certificate to Transcript.

United States of America.

District of Washington, )

Western Division. j

I, R. M. Hopkins, Clerk of tlie District Court of the

Ignited States for the District of Washington, do hereby

certify tlie writings hereto attached to be a true tran-

script of the record and proceedings in case No. 108, of

Robert Wingate, as Receiver of the Mercliant's Na-

tional Bank of Tacoma (a corporation), plaintiff',

against George F. Orchard, defendant, as the same

appear on file and of record in my office at Tacoma.

In Witness Whereof, I subscribe my name and affix

tlie seal of the said District Court at my office in the

city^ of Tacoma, in said District, this, the eighteenth

day of October, in the year of our Lord one thousand

eight hundred and ninety-five.

(Seal.) R. M. Hopkins, Clerk,

By Saml. T. Bridges, Deputy.

Writ of Error.

United States of America—ss.

The President of the United States of America, to tlie

Judge of the District Court of the United States,

for the District of Washington, Greeting:

Because in the record and proceeding, and also in

the rendition of the judgment of a plea Avhich is in

the said District Court, before you, between Robert

Wingate, as Raceiver of The Merchants' National

Bank, of Tacoma, a corporation, plaintiff, and George
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F. Orcliard, defendant, a manifest error hatli hap-
pened, to the great damage of the said plaintiff,

as by l)is comphiint appears, and it being fit that tlie

error, if any tiiere iuitli been, should be duly corrected,
and full and speedy justice done to the parties afore-
said in this behalf, you are hereby commanded, if

judgment be therein given, that then, under your seal,

distinctly and openly, you send the record and pro-
ceedings aforesaid, with all things concerning the
same, to the United States Circuit Court of Appeals,
for the Ninth Judicial Circuit, at the City of San
Francisco, in tlie State of California, together with
this writ, so that you have the same at the City of
San Francisco, Cal., within thirty days from the date
of this writ, in the said court, to be there and then
held, that the record and proceedings aforesaid be in-
spected, the said Court may cause further to be done
therein to correct that error, what of right and accord-
ing to the law and custom of the United States should
be done.

Witness the Honorable Mf:LviLLK W. Ful-
ler, Chief Justice of the 8uj)reme
Court of the United States, this KJth

(Seal.) day of October, in the year of our
Lord one thousand eight hundred and

ninety-five, and of the Independence of the United
States the one hundred and twentieth.

The above Writ of Error is hereby allowed.

C. H. HANFORI),
U. S. District Judge.

R. M. Hopkins, Clerk,

By Saml. D. Bridges, Deputy.
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United States ^Marshal's Office, "I

District of Wasliington. f

I hereby certify that I received this writ on the 23d

day of October, 1895, and personally served the same

on Geo. F. Orchard on the 23d day of October, 1895,

by delivery to and leaving with Sarah M. Orchard,

wife of Geo. F. Orchard, at the established residence

of Geo. F. Orchard, South Fourteenth street, Tacoma,

in said district. Copy of the within writ, duly certi-

fied to be such by R. M. Hopkins, Clerk of the U. S.

District Court, and personall}' served the within writ

on John P. Hartnum, Jr., Attorney of Record of Geo.

F. Orchard, defendant named therein, at Puyallup, in

said district, in said district, on the 24th day of Oc-

tober, 1895, b}' delivering to, and leaving with said

Hartman a copy of the witliin writ, duly certified to

be sucii by R. M. Hopkins, Clerk of the U. S. District

Court.

Jas. C. Drake, U. S. Marshal,

By C. S. Bridges, Deputy.

Tacoma, Wash., Oct. 24, '95.

Marshal's fees, |9.44.

Citation.

United States of America—ss.

To George F. Orchard, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals,

for the Ninth Circuit, to be held at the City of San

Francisco, in the State of California, within thirty

da^'s from the date of this writ, pursuant to a writ of

error filed in the Clerk's office of the District Court of
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the United States for the District of Washington,

Western Division, wherein Robert Wingate, as Re-

ceiver of The Merchants' National Bank of Tacoma, a

corporation, is plaintiff, and you are defendant in

error, to sliow cause, if any there be, wh}' the erroi- in

the said judgment mentioned, should not be corrected,

and speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable Melville W. Ful-

ler, Chief Justice of the Supreme

Court of the United States, this six-

(Seal.) teenth day of October, a. d. 1895, and

of the Independence of the United

States, the one hundred and twen-

tieth.

C. H. HANFORD,
U. S. District Judge.

Attest: R. M. Hopkins, Clerk.

By Saml. D. Bridges, Deputy.

United States Marshal's Office,
]

District of Washington.
j

I hereby certify that I received tliiswrit on the 23rd

day of October, 1895, and personally served the same

on Geo. F. Orchard on the 23rd day of October, 1895,

by delivery to, and leaving with Sarah M. Orchard,

wife of Geo. F. Orchard, at the established residence

of Geo. F. Orchard, South Fourteenth street, Tacoma,

in said District. Copy of the within writ, duly certi-

fied to be such by R. M. Hopkins, Clerk of the U. S.

District Court, and personally served the within writ
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oil Joliu P. Hai'traan, Jr., attorney of record of Geo. F.

Orchard, defendant named therein, at Puyallup, in

said District, on the 24th day of October, 1895, by de-

liver}^ to, and leaving with said Hartman a cop}^ of

tlie within writ, duly certified to be such by R. iVI.

Hopkins, Clerk of the U. S. District Court.

Jas. C. Drake, U. S. Marshal,

By C. D. Bridges, Deputy.

Tacoma, Wash., Oct. 24, 1895.

Marshal's fees, $8.00.

Clerk's Certificate as to Cost of Transcript.

United States of America—ss.

District of Washington, )

Western Division. )

I, R. M. Hopkins, Clerk of the United States Dis-

trict Court, for the District of Washington, do hereljy

certify that the cost of the foregoing record in the

case of Robert Wingate, as Receiver of The Merchants'

National Bank of Tacoma, a corporation, plaintiff,

against George F. Orchard, defendant, amounts to the

sum of twenty-two and 40-100 dollars, and that the

same has been paid in full by the plaintiff, Robert

Wingate, Receiver, etc.

In Testimony Whereof, I hereunto set my liand

and the seal of the said court, this, the eighteenth day

of October, a. d. 1895.

(Seal.) R. M. Hopkins, Clerk,

By Saml. D. Bridges, Deputy.
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[Endorsed]: No. 266. United State., Circuit Court
ot Appeal., for the Nintl, Circuit. Robert Wi.igateW.yer, etc., Plaintiff in Error, vs. George F. Orch-'
ul iranscnptof Record. !„ Error to the U. S
-struct (^ourt, for the District of M-ashi„gton, West-'em i division.

Filed, October 29, 189").

h\ D. jAEONCKTON,

Clerk.




